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Crp Mims? 


QUESTIONS PRESENTED 


1. Whether appellant is entitled to release because in its 
initial offer of a new parole revocation hearing the Board of 
Parole did not include the right to representation by retained 
counsel and to presentation of the testimony of voluntary wit- 
nesses. when appellant was, in fact, offered these procedures at 
a later date and he refused the offers. 

2. Whether appellant’s initial revocation hearing was invalid 
because it was not promptly convened, and whether the delay 
entitles appellant to release when he did not request a hearing 
during the period of delay. 

3. Whether the Board’s various offers of new hearings were 
defective because they did not offer appellant representation by 
appointed counsel. cross-examination of persons who supplied 
information adverse to him, and compulsory process for the 
summoning of witnesses in his behalf. 
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Jurisdiction 

Counterstatement of the case 
Statutes involved 

Summary of argument...____.- 
Argument: 

I. The offers of a new hearing with the right to representation 
by retained counsel and the attendance of voluntary 
witnesses cured the defects in the first hearing 

II. The timeliness of the revocation hearing 
A. The hearing was timely 
B. Appellant waived any objection 
III. Appellant was not entitled to the appointment of counsel, to 
cross-examine adverse witnesses, or to compulsory proc- 
ess to secure the attendance of witnesses in his behalf. 
A. Background: The traditional view of parole revo- 
cation 
B. Appellant was not entitled to have counsel ap- 
pointed represent him at his revocation hearing. 
1. There is no statutory right to appointed 
counsel 
2. There is no constitutional right to the 
appointment of counsel 
C. Appellant was not entitled to cross-examine the 
witnesses who furnished the information upon 
which the Board acted to revoke parole 
D. Appellant was not entitled to compulsory process 
for the purpose of securing the attendance of 
witnesses who might testify in his behalf. 
Conclusion 
Appendix. 
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JURISDICTION 


The order of the District Court granting appellees’ motion 
for summary judgment was entered on January 11, 1962 (J.A. 
14). On February 20, 1962, appellant filed a notice of appeal. 
The jurisdiction of this Court is invoked under 28 U.S.C. 1291. 


COUNTERSTATEMENT OF THE CASE 


On September 27, 1951. appellant was sentenced to a total 
term of nine years by the District Court for the Middle District 
of Pennsylvania. On June 8, 1954, he received an additional 
sentence of four years from the same court, to be served con- 
secutive to the sentence imposed on September 27, 1951, mak- 
ing the total term to be served 13 years (J.A. 7). 

On July 4, 1960, appellant was released conditionally by vir- 
tue of the deduction of statutory good time credits. On Febru- 
ary 13, 1961, he was arrested on a warrant charging him with 
having violated the terms of his release. He was given a hear- 
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ing before an examiner of the United States Board of Parole on 
April 19, 1961 (J.A. 7). On May 12, 1961, appellant was of- 
fered the opportunity of another hearing at which he could 
be represented by counsel of his choice not furnished by the 
Government. He refused to accept this offer (J.A. 3, 4. 5, 8, 
9,13). On May 22, 1961, his conditional release was revoked. 

On May 31, 1961, appellant, confined in the United States 
Penitentiary, Leavenworth, Kansas, filed a complaint in the 
District Court for the District of Columbia against the appel- 
lees for a declaratory judgment that his hearing before the 
United States Board of Parole was invalid, and for a mandatory 
injunction ordering his release (J.A.1). In the complaint he 
alleged that he was not given an opportunity to obtain counsel 
for said hearing, nor was he offered counsel or apprised that 
he could obtain counsel (J.A. 2). 

On July 20, 1961, appellees filed a motion for summary 
judgment or, in the alternative, to dismiss the complaint, as- 
serting, that the offer of a new hearing with counsel on 
May 12, 1961 corrected the error in the original hearing (J.A. 
4). On July 28, 1961, appellant filed a rebuttal and motion 
to dismiss the motion for summary judgment or, in the alterna- 
tive, motion to dismiss and petition for habeas corpus in the 
form of release, stating that he was not basing his case on the 
peculiar facts of the Glenn case,’ that appellees’ offer was not 
timely, and that appellees’ offer was not valid because appellant 
was indigent and thus could not have had counsel in any event 
(J.A. 9-10). 

On September 25, 1961, the District Court granted the ap- 
pellees’ motion for summary judgment but vacated this order 
on October 24, 1961 because appellant’s court-appointed coun- 
sel had not been notified of the hearing on the motion (J.A. 
11-12). On January 11, 1962, the District Court granted the 
appellees’ motion for summary judgment; denied appellant’s 
motion to dismiss the motion for summary judgment; denied 
appellant’s petition for habeas corpus, and denied appellant’s 
request for relief in the form of release (J.A. 14). 

This counterstatement of the case would not be complete 
without referring to certain events which, while they do not 


* Glenn v. Reed, 110 U.S. App. D.C. 85, 289 F. 2d 462 (1961). 
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appear in the record, are included here because they are rel- 
evant to appellant's claim, raised for the first time on appeal,? 
that he was not offered the right to present testimony and 
voluntary witnesses at a new revocation hearing. Inasmuch 
as the question is before this Court, the Court may properly 
take notice of the fact—reflected in the prison files—that ap- 
pellant was, on December 6, 1961, and again on December 22, 
1961 and January 9, 1962, offered a new hearing with the right 
to present the testimony of voluntary witnesses? To this 
date Smith has failed to avail himself of the Board’s offers. 


* Appellant raises several issues on appeal which were not presented 
to the District Court. We do not object to appellant now raising issues 
regarding the denial, at the hearing on the rovocation of his conditional 
release, of such procedural rights as the right to witnesses, confrontation 
and cross-examination and the appointment of counsel. Appellant drafted 
his pleadings below apparently without benefit of counsel ( although the 
record filed in this Court indicates that he was assisted by counsel at 
least from October 24, 1961 (J.A. 12)) and perhaps, therefore, he should 
not be held to the strict standards of waiver on these issues, By the 
same token, since these allegations were made for the first time after the 
record below had been completed, appellee should not be precluded from 
bringing to the Court's attention relevant facts about which there can 
be no legitimate dispute. We believe consideration of the issue on that 
basis is preferable to returning the case to the District Court for formal 
ascertainment of the facts, particularly since a remand would cause fur- 
ther delay in the resolution of the legal issue and thus in the disposition 
of the many cases pending in this Court and in the District Court which 
raise the same problem. To subject appellant to a remand would be 
futile in any event, since all District Judges which have passed on these 
issues have decided them in the Parole Board's favor. 

However, the other new issue raised by appellant—his first point relat- 
ing to the service of his Sentences—should not be considered on this appeal, 
Appellees have already stated their opposition to appellant's motion to 
amend his statement of points and add certain papers to the record on 
appeal so as to include this issue in his appeal, This Court had not yet 
acted on the motion at the time this brief was prepared. Appellees will 
hot answer this point in their brief but reserve the right to file a supple- 
mental brief should the motion be granted. 

*The prison records contain an affidavit, reproduced hereinafter as Ap- 
pendix A, by A. E. Dempsey, institutional parole officer, indicating that 
on December 4, 1961, appellant was offered the opportunity to have a 
new revocation hearing at which he could be represented by retained 
counsel and could call voluntary witnesses. Copies of the affidavit, the 
attached “Attorney-Witness Election Form”, and the certification by 
Richard A. Chappell were served by mail on Jesse H. Chessin, then counsel 
for appellant, on December 11, 1961. 

On December 22, 1961, the offer was repeated and Smith again failed to 
avail himself of it, as attested by another affidavit in the prison files, 
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STATUTES INVOLVED 


18 U.S.C. 4207 provides in pertinent part that: 


A prisoner retaken upon a warrant issued by the 
Board of Parole, shall be given an opportunity to ap- 
pear before the Board, a member thereof, or an exam- 
iner designated by the Board. 

The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole 
or modify the terms and conditions thereof. 


* * * * 


18 U.S.C. 4164 provides: 


A prisoner having served his term or terms less good- 
time deductions shall, upon release, be deemed as if 
released on parole until the expiration of the maximum 
term or terms for which he was sentenced less one hun- 
dred and eighty days. 


this one by institutional parole officer Joseph W. Vance, reproduced here- 
inafter as Appendix B. 

These records also contain a transcript of a talk delivered by Mr. George 
J. Reed, member and former chairman of the Parole Board, to a group 
of prisoners at Leavenworth Penitentiary on January 9, 1962, at which 
appellant was present. Mr. Reed stated that he had come to “explain to 
you the recent rulings of the Court regarding revocation hearing on parole 
violators or Mandatory Release Violators.” After declaring the meeting 
“an official hearing of the Board” Mr. Reed stated that under the Butter- 
worth decision “either a parole violator or a Mandatory Release Violator 
had the privilege of presenting witnesses of his own choice; witnesses that 
would voluntarily appear to testify in behalf of the alleged violator.” 
He then said: 

“* © © if you, at your own expense desire a re-hearing with an attorney 
present, or with witnesses present, the Board has established the proper 
procedure for you to appear before us for a rehearing of the case with 
either an attorney to represent you or with witnesses you may choose in 
conformity with the Court order. 

“The proper procedure to take advantage of this policy has been estab- 
lished whereby you do sign on a form that you desire a re-hearing and that 
you desire to have a re-hearing with witnesses or with an attorney to repre- 
sent you. 

* . . . a. 

“If you desire to have a re-hearing with either attorney or witnesses to 
appear for a re-hearing, it is required that you file the proper form indicat- 
ing your intentions.” 

Appellant was given a new hearing on January 15, 1962, and on February 
27, 1962 his previous revocation was affirmed. 
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This section shall not prevent delivery of a prisoner 
to the authorities of any State otherwise entitled to his 
custody. 


18 U.S.C. 3653 provides in pertinent part that: 


* * * * * 


As speedily as possible after arrest the probationer 
shall be taken before the court for the district having 
jurisdiction over him. Thereupon the court may revoke 
the probation and require him to serve the sentence 
imposed, or any lesser sentence, and, if imposition of 
sentence was suspended, may impose any sentence 
which might originally have been imposed. 


SUMMARY OF ARGUMENT 


1. At his original revocation hearing, the Board of Parole 
failed to offer appellant the opportunity to be represented 
by counsel retained at his own expense or to present the testi- 
mony of voluntary witnesses. But this defect was cured by 
the Board’s subsequent offers in which appellant was advised 
of his right to a new revocation hearing at which he could be 
represented by his own counsel and at which voluntary wit- 
nesses would be allowed to appear, and appellant’s rejections 
of these offers. Krause v. Chappell, Misc. 1728. November 3. 
1961 (C.A.D.C.). Glenn v. Reed, 110 U.S. App. D.C. 85, 289 
F. 2d 462 (1961) is inapposite inasmuch as, unlike Glenn, no 
peculiar facts are present in appellant’s case which suggest 
that he is the victim of “grievous injustice.” See Reed v. 
Butterworth, 111 U.S. App. D.C. 365, 287 F. 2d 776, 778 (1961). 

2. Appellant’s revocation hearing, coming fifty-five days 
after his arrest as a mandatory release violator, was timely. 
considering the practical problems of efficient management of 
the parole system. Cf., e.g., King v. United States, 105 US. 
App. D.C. 193, 195-196, 265 F. 2d 567 (1959), cert. denied, 
359 U.S. 998. 

In any event, by failing to request an earlier hearing, appel- 
lant waived any objection to the timeliness of the hearing 
ultimately afforded him. See, e.g., United States ex rel. Buono 
v. Kenton, 287 F. 2d 534 (C.A. 2, 1961), cert. denied 368 U.S. 
846. 
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3. a. The traditional and historic understanding of the status 
of a parolee or mandatory releasee and of the nature of parole 
revocation proceedings indicate quite unmistakably that Con- 
gress did not intend that a parole revocation hearing be a trial- 
type proceeding. It has always been understood that revoca- 
tion hearings need not have the characteristics of a trial-type 
hearing. This traditional understanding is also dispositive of 
any constitutional questions raised in connection with the ade- 
quacy of the procedures. 

b. This Court has said on several occasions that counsel need 
not be appointed in parole revocation hearings (see Fleming v. 
Tate, 81 US. App. D.C. 205. 156 F. 2d 848 (1946); Moore 
v. Reid, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957); see 
also Reed v. Butterworth, 111 U.S. App. D.C. 365, 297 F. 2d 
776 (1961); ef. Warden v. Palumbo, 214 Md. 407, 185 A. 2d 
439, 441 (1957); State v. Boggs, 49 Del. 277, 114 A. 2d 663, 665 
(Sp. Ct. 1955) just as counsel need not be appointed, as of 
right. in probation revocation proceedings (see, e.g., Bennett 
v. United States, 158 F. 2d 412 (C.A. 8, 1947), cert. denied, 331 
U.S. 822 (1947), although the probation statute requires 2 
hearing. Escoe v. Zerbst, 295 U.S. 490 (1932). 

ec. This Court has indicated generally that aside from the 
right to be represented by retained counsel and to present vol- 
untary witnesses, other procedural practices, such as cross-ex- 
amination, need not be followed in revocation hearings (see 
Fleming v. Tate, supra; see also United States ex rel. M cCrearty 
v. Kenton, 190 F. Supp. 689, 691 (D. Conn, 1960). and it has 
been held that the Board may revoke parole on the basis of 
hearsay evidence. Christianson v. Zerbst, 89 F.2d 40 (C.A. 10, 
1937). Moreover, where cross examination has traditionally 
not been allowed, the absence of statutory provision for this 
practice is persuasive that Congress did not intend to allow it 
(compare Hannah v. Larche, 363 U.S. 420 (1960)), particularly 
where, as here, Congress was not compelled to grant a hearing 
at all. Cf. United States v. Nugent, 346 US. 1, 8 (1953). 
Moreover, the heavy burden upon the parole system which 
would be imposed if cross-examination were allowed suggests 
that Congress did not contemplate this practice. Cf. Hannah 
v. Larche, 363 US. 420, 442 (1960). Significantly, Congress 
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failed to empower the Board to subpoena witnesses, which 
clearly implies that cross-examination of such informants is not 
contemplated by the statute. 

Finally, inasmuch as parole revocation questions do not have 
constitutional dimensions, Fleming v. Tate, supra, there is no 
constitutional right to cross-examine adverse witnesses. This 
view is consistent with Supreme Court and other decisions hold- 
ing that where historically cross-examination has not been af- 
forded, the Constitution does not require it (see Hannah v. 
Larche, supra; Cafeteria & Restaurant Workers Union v. Me- 
Elroy, 367 U.S. 886 (1961) ). especially where what is involved 
isa “privilege,” nota “right.” Cafeteria & Restaurant Workers 
Union v. McElroy, supra; Jay v. Boyd, 351, U.S. 345 (1956). 
Similarly, there is no constitutional right to cross-examination 
before probation is revoked. See Escoe v. Zerbst, supra. See 
also other post-conviction situations, E.g., Williams v. New 
York, 337 U.S. 241 (1949). 

d. The parole statute clearly does not provide for process, 
and the Constitution does not require it. See, e.g., Low Wah 
Suey v. Backus, 225 U.S. 460 (1912); Sibray v. United States, 
227 Fed. 1 (C.A.3, 1915). 


ARGUMENT 


. The offers of a new hearing with the right to representation 
by retained counsel and the attendance of voluntary wit- 
nesses cured the defects in the first hearing 


Four times appellant was offered the right to a new revo- 
cation hearing at which he could be represented by counsel 
retained at his own expense, and three times he was offered the 
right to a new hearing at which he could present the testimony 
of voluntary witnesses who might wish to appear in his behalf. 
He rejected all these offers. These offers and rejections cured 
the defects in the original revocation hearing. See Singleton 
v. Stevens, No. 14792 (C.A. 6), decided August 22, 1962, where 
the Court of Appeals reversed a District Court decision re- 
leasing a prisoner who had not been advised of his right to 
counsel at his revocation hearing, but who was offered a second 
hearing with counsel of his choice which he refused And see 
Krause v. Chappell, Mise. 1728, November 3, 1961, where this 
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Court unanimously denied a petition for leave to appeal in 
forma pauperis, on the ground that the record showed that 
“respondents twice offered petitioner a hearing at which he 
would be represented by counsel and that petitioner has failed 
to avail himself of the offer.” 

Appellant's reliance upon Glenn v. Reed, 110 U.S. App. 
D.C. 85, 289 F. 2d 462 (1961), is misplaced. In its modified 
opinion in that case this Court emphasized that its decision 
turned, not upon the seventeen months delay * in offering Glenn 
a valid hearing, but upon the peculiar substantive facts. The 
Court said (110 U.S. App. D.C. at 86-87, 289 F. 2d at 463-464) : 


Our decision to order release is based on the facts in 
this record. Appellant’s complaint alleged in substance 
that the Board issued its parole violator’s warrant on 
the basis of a fabricated charge made by a “jealous 
woman,” and that after appellant was arrested the 
woman withdrew her charge. On these facts, together 
with the admittedly invalid hearing, we think we should 
exercise our discretion to order appellant’s release. 


In Reed v. Butterworth, 111 U.S. App. D.C. 365, 297 F. 2d 
776, 778 (1961), the Court reemphasized that it would order 
the release of a prisoner who had not been afforded proper 
parole revocation procedures only “in cases of grievous injus- 
tice.’ See also, Powell v. Alabama, 287 U.S. 45 (1932) ; Pollard 
v. United States, 352 U.S. 354. 362 (1957) ; Dowd v. Cook, 240 
U.S. 206 (1951) ; Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F. 2d 
857 (1945), cert. denied, 325 US. 890 (1945); F.C.C. v. 
Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940). 

Unlike Glenn, appellant here has never challenged the ac- 
curacy of the information upon which the Board acted to re- 
voke his parole, or, indeed, the substantive sufficiency of the 
revocation. Thus, he was entitled only to a new hearing with 
the safeguards which this Court has held applicable to parole 


‘In Krause vy. Chappell, supra, petitioner's invalid revocation hearing 
occurred on June 18, 1957; he was first offered a rehearing, with the 
opportunity to be represented by counsel, on June 16, 1961, four years after 
the invalid hearing. Thus the Krause case also disposes of appellant’s 
contention that the May 12. 1961, offer was inadequate because it was made 
three months after his revocation arrest (Br. 33). See also the argument 
in appellees’ Point II. 
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revocations. As indicated, he has been offered such a hearing 
on several occasions. The counsel and witnesses claims do not 
entitle appellant to release from confinement on the sentences 
here involved.® 


II. The timeliness of the revocation hearing 
A. The hearing was timely 


Sixty-five days after his arrest as a conditional release vio- 
lator in February, 1961, appellant was given a revocation hear- 
ing.” This delay was not unreasonable. 

The Supreme Court and this Court have declared time and 
again that even the right to a speedy trial in a criminal case is 
necessarily relative, is consistent with delays, depends on the 
circumstances, and, while it secures rights to a defendant, does 
not preclude the rights of public justice. Beavers v. Haubert, 
198 U.S. 77, 87 (1905); see also James v. United States, 104 
U.S. App. D.C. 263, 261 F. 2d 381 (1958). cert. denied, 359 U.S. 
930 (1959). Thus, a speedy trial has been held to be one which 
is conducted according to the prevailing rules and proceedings 
of law, free from arbitrary, vexatious, or oppressive delays, 
Shepherd v. United States, 163 F. 2d 974 (C.A. 8. 1947). In 
Chinn v. United States, 228 F. 2d 151 (C.A. 4, 1955), the court 
held that a defendant was not denied a speedy trial which was 
held five years after the offenses involved when he had made no 
demand for an earlier trial and was tried as soon as the orderly 
conduct of the court permitted. 

In an exhaustive discussion of delays in bringing defendants 
to trial because of problems of court administration and pro- 
cedure, this Court said that (King v. United States, 105 U.S. 
App. D.C. 193, 195-196, 265 F. 2d 567 (1959), cert. denied, 359 
US. 998): 


“This issue was also raised in this Court in Hyser v. Reed, No. 16716, 
Thompson v. United States Board of Parole, No. 16873, and Kotera v. Chap- 
pell, No. 16930, argued June 14, 1962. Other issues in this case were also in 
Hyscr and other similar cases argued that same day: Hyser (timely revoca- 
tion hearing, timely offer of rehearing, and compulsory process) ; Hyser 
and Thompson (confrontation and cross-examination). 

* His conditional release was ordered revoked 33 days later, ten days after 
he had been offered a new hearing with counsel. 
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* * * where a method is chosen because it meets the 
practical problems of a court and is clearly within the 
realm of the reasonable, we do not advance the cause of 
justice by harsh condemnation. * * * We would hesi- 
tate to venture a prediction as to the effect of [a rigid 
rule] upon the federal judicial system as a whole, es- 
pecially in those sections where one or two district 
judges must cover wide territories and hold court at sev- 
eral places. * * * The ‘speedy’ in the Constitution 
must be construed with some cognizance of physical 
realities. * * * The problem is not whether any given 
method is idealistically perfect; no method yet devised 
is perfect. The problem is whether the method in use 
is reasonable in view of the hard facts. 


Since the Board of Parole is composed of eight members 
whose jurisdiction includes every state and possession in the 
Union, and since it conducts more than 12.000 hearings of every 
kind? and issues more than 1500 violator warrants each year,* 
it is obviously physically impossible for the Board to hold 
hearings immediately whenever and wherever a violator hap- 
pens to be arrested. The members of the Board conduct these 
hearings on a rotating basis, visiting each institution approxi- 
mately once every three months. Appellant arrived at Leaven- 
worth Penitentiary, after his arrest as a parole violator, on 
March 9, 1961, and he was offorded a hearing, in April of 
1961, during the first period scheduled for hearings subsequent 
to his recommitment. There is no showing here—or even an 
allegation—that the time lapse was the result of arbitrary or 
intentional misconduct. See Stockton v. Massey, 34 F. 2d 96 
(C.A. 4, 1929). On the contrary, the time interval was the un- 
avoidable result of rational arrangements developed by the 
Board in order to meet its obligations in spite of the heavy 
burden imposed upon its members by the number of prisoners 


‘During the fiscal year ending June 30, 1960, the Board held 12,640 
hearings of all types, of which a substantial number were violator hearings. 
Annual Report of the Attorney General of the United States, 416 (1960). 

*In the fiscal year 1960, 1,016 effective warrants were issued for the 
arrest of parole violators and 670 warrants for the arrest of conditional 
release violators. Id. at 428-30. 
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under supervision.” Under these circumstances, it cannot be 
said that the time lapse was unreasonable. 


B. Appellant waived any objection 


Appellant did not request a hearing during the period be- 
tween his arrest and the time the hearing was held. The 
Court of Appeals for the Second Circuit recently held that 
where there is unreasonable delay in holding a parole revo- 
cation hearing, the alleged violator is not entitled to relief by 
way oi release, if during the period of the delay, he did not 
request a more immediate hearing and the hearing ultimately 
held was fair.” United States ex rel. Buono v. Kenton, 287 
F. 2d 534 (C.A. 2, 1961) cert. denied, 368 U.S. 846. Judge 
Clark, speaking for the Court, said (287 F. 2d at 536): 


In so holding, we reach a result similar to that of 
the cases requiring a speedy trial where a failure to 
object to an illegal delay until after the trial consti- 
tutes a waiver of the objection. United States v. Lust- 
man, 2 Cir., 258 F. 2d 475, certiorari denied 358 U.S. 
880. * * * United States v. Kaye, 2 Cir., 251 F. 2d 87. 
certiorari denied 356 U.S. 919. * * * Ruben v. Welch, 
4 Cir., 159 F. 2d 493. certiorari deni-d 331 U.S. 814. 
* * * The proper time to object to an unreasonable de- 
lay in granting a hearing is during that unreasonable 
delay. Since custody at that time is unlawful, habeas 
corpus might then lie to direct the release of the pris- 
oner [citing cases]. Once the hearing is held, however, 
and the fact of the violation is fairly adjudicated. cus- 
tody is lawful. Moreover. then to order the prisoner’s 
release would be a useless procedure, since he could be 
immediately arrested and, following a prompt but repe- 
titious hearing, his parole would be revoked. 


And in Singleton v. Stevens, supra, where the delay between 
arrest and hearing was the same as here, Singleton argued the 


* Congress has never seen fit to appropriate funds to employ the many 
“hearing examiners” who would be needed if revocation hearings had to 
be held on a basis other than circuit-riding by the members of the Board. 

“The same principle must necessarily govern where, as here, appellant 
was twice offered a new hearing pursuant to the statutory requirement, 
but declined to accept the offers. 
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delay entitled him to release, but the Court of Appeals held the 
point to be “without merit” (slip op. p. 4), citing the Buono 
case. These decisions are fully in accord with settled princi- 
ples of law. Even the right to a speedy trial is the defendant's 
personal right and is deemed waived if not promptly asserted. 
Bullock v. United States, 265 F. 2d 683, 695 (C.A. 6, 1959), 
cert. denied, 360 U.S. 909 (1959) ; Chinn v. United States, 228 
F. 2d 151 (C.A. 4, 1955); Campodonico v. United States, 222 
F. 2d 310, 315 (C.A. 9, 1955); Shepherd v. United States, 
supra; Pietch v. United States, 110 F. 2d 817 (C.A. 10, 1940), 
cert. denied, 310 U.S. 648 (1940). A delay in bringing an ac- 
cused to trial. therefore, is not a ground for release by way of 
habeas corpus after conviction, in the absence of evidence that 
a timely demand for trial was made in the court in which the 
criminal case was pending. Hastings v. McLeod, 261 F. 2d 627 
(C.A. 10. 1958); Fowler v. Hunter, 164 F. 2d 668 (C.A. 19, 
1947). cert. denied, 333 U.S. 868 (1948). A fortiori, these 
rules apply to the instant, non-criminal proceedings. 


III. Appellant was not entitled to the appointment of counsel, 
to cross-examine adverse witnesses, or to compulsory process 
to secure the attendance of witnesses in his behalf 


A. Background: The traditional view of parole revocation 


The remaining statutory and constitutional issues raised by 
appellant cannot be fairly determined in the absence of an un- 
derstanding of the historical development and the basic theory 
of parole and parole revocation which have been developed 
since the modern parole system was inaugurated at New York’s 
Elmira Reformatory in 1876.% Inasmuch as 18 U.S.C. 4207 
does not explicitly provide for any of the procedures claimed by 
appellant, such procedural requirements may not fairly be read 
into the statute’s requirement that the parolee be given “an 
opportunity to appear” before the Board if to do so would con- 
flict with the generally accepted view of the operation of parole 
systems. Similarly, the concept of due process of law em- 
bodied in the Fifth Amendment to the Constitution of the 

"The antecedents of the modern parole system and its early development 


are traced in 4 Attorney General's Survey of Release Procedures, Parole, 
(1939). See also Wilcox, The Parole of Adults (1927). 
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United States is largely confined within the bounds of princi- 
ples of justice “so rooted in the traditions and conscience of 
our people as to be rated as fundamental.” Cf. Snyder v. Mas- 
sachusetts, 291 U.S. 97, 105 (1934); Monroe v. Pape, 365 U.S. 
167, 208 (1961) (Frankfurter. J., dissenting). In consequence 
“differing rules of fair play which through the years have be- 
come associated with differing types of proceedings” (Hannah 
v. Larche, 363 U.S. 420, 442 (1960) ). and the traditional prac- 
tices of the federal government and the states, “constitute the 
most authoritative sources as far as ascertaining * * *” 
whether any given procedure is required by due process, Cf. 
Betts v. Brady, 316 U.S. 455, 462 (1942). 

The granting of parole has always been considered discre- 
tionary with the parole authorities, and not subject to judicial 
review. See, ¢.g., Hines v. State Board of Parole, 56 N.E. 2d 
572, 293 N.Y. 254 (1944), in which the New York Court of Ap- 
peals, construing a typical statute vesting discretion in the 
Board to determine whether or not, and when, a prisoner 
should be released on parole, said (56 N.E. 2d at 513-514): 


The action of the Board [in deciding whether to 
parole] depends upon information in regard to the per- 
sonal traits and characteristics of the individual con- 
victed and upon unanimous concurrence of the 
individual members of the Board acting upon such in- 
formation and upon personal observations. The Board 
is to consider the prisoner’s attitude toward society, 
towards the judge who sentenced him, towards the po- 
liceman who arrested him and how the prisoner regards 
the crime for which he is imprisoned and his previous 
career. There are not statutory limitations upon the 
power of the Board upon due consideration of such 
matters, in its absolute discretion to refuse to release 
any prisoner upon parole. Furthermore, [a prisoner 
may be released on parole] only if the Board of Parole 
is of opinion that there is a reasonable probability that 
if such prisoner is released he will live and remain at 
liberty without violating the law and that his release is 
not incompatible with the welfare of society. 
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The same standard is incorporated into federal law. See 18 
U.S.C. 4203; Loiseau v. Hunter, 90 U.S. App. D.C. 85. 193 F. 
2d 41 (1951). 

This view of the absolute discretion of the Parole Board in 
granting parole has influenced the attitude of the courts and 
legislatures with respect to parole revocation as well, and with 
reason. The conditions upon which prisoners are released on 
parole, or pursuant to conditional release statutes, are fre- 
quently quite general. allowing the Board to exercise broad dis- 
cretion in determining whether the parolee should be returned 
to actual confinement. This view of parole is consistent with 
modern views of penology which seek, as much as possible, to 
fit the punishment to the rehabilitation of the individual rather 
than rigidly to the offense. Perhaps the principal function of 
the Board in a revocation hearing is to determine whether, in 
the expert judgment of the Board, the parolee should be rein- 
carcerated or allowed to remain on parole, perhaps on modified 
terms. See Hock v. Hagan, 190 F. Supp. 749 (M.D. Pa.. 1960). 
in which the court said (190 Supp. at 751): 


A revocation hearing is not a trial, nor indeed is it pri- 
marily concerned with the commission of an offense. As 
a matter of fact, a prisoner having been granted his con- 
ditional freedom on parole, the sole question before the 
Board, the determination of which may be delegated tc 
a single member or even an examiner, is whether the 
parolee, in the judgment of the Board, is still a good 
parole risk. 


See also Lopez v. Madigan, 174 F. Supp. 919, 921 (N.D. Calif. 
1959). 

The status of a parolee has always been considered sut gen- 
eris. Hisstatus is unlike, for example, that of a defendant in a 
criminal case, who is entitled to the full panoply of procedural 
safeguards when put to trial for a criminal offense. Thus, a 
parolee has been variously viewed as a “ward” of the Parole 
Board (Story v. Rives, 68 U.S. App. D.C. 325, 97 F. 2d 182, 
184, 188. cert. denied, 305 U.S. 595 (1938); or as, in legal 
effect, a prisoner, (United States ex rel. Nicholson v. Dillard, 
102 F. 2d 94, 96 (C.A. 4, 1989); Anderson v. Corall, 263 U.S. 
193, 196 (1923) ; 4 Attorney General’s Survey of Release Proce- 
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dures, Parole 247-248 (1939); State ex rel. McQueen v. Hor- 
ton, 14 So. 2d 557, 560, 31 Ala. App. 71 aff’d., 14 So, 2d 561, 
244 Ala. 594 (1943); Overlade v. Wells, 127 N.E. 2d 686, 691 
(S. Ct. Ind. 1955): People v. Denne, 141 C.A. 2d 499, 297 P. 2d 
451, 456 (Cal. App. 1956) ; See ALI Model Penal Code, Tenta- 
tive Draft No. 5, $305.21. comment, p. 116 (1956); cf. 45 
Cong. Rec. 6377, 61st Cong.. 2d Sess. (1910) (debates on first 
federal parole act; “* * * the prisoner [on parole] is under 
the absolute control of the Board * * *.”), or as one in the 
constructive custody of the penitentiary, (The National Con- 
fernce on Parole, Parole in Principle and Practice, 114-115) 
(address byAttorney General Brownell); United States ex rel. 
Nicholson v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939); Note, 
Parole Revocation Procedures, 65 Harv. L. Rev. 309. 310 
(1951); Baumhoff v. United States, 200 F. 2d 769, 770 (C.A. 
10, 1952); United States ex rel. Rowe v. Nicholson, 78 F. 2d 
468, 469 (C.A. 4, 1935). cert. denied, 296 U.S. 573 (1936), 
(parole is merely “an extension of the prison walls”); see 
Ughbanks v. Armstrong, 208 U.S. 481, 488 (1908) ; Kadish, 
Legal Norm and Discretion in the Police and Sentencing Proc- 
ess, 75 Harv. L. Rev. 904, 924-925 (1962); Wileox, The Parole 
of Adults from State Penal Institutions in Pennsylvania And 
In Other Commonwealths, 21 (1927). Similarly, if he violates 
the terms of his parole, his status is that of an “escaped con- 
viet,” Story v. Rives, 97 F. 2d 182. 188 (1935). cert. denied, 
305 U.S. 595 (1939) ; Anderson v. Corall, 263 US. 193; United 
States ex rel. Nicholson v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 
1939); Zerbst v. Kidwell, 304 U.S. 359, 361 (1938); Fuller v. 
State, 122 Ala. 32, 26 So. 146 (1899); Anderson v. Alexander, 
191 Ore. 409, 422, 229 P. 2d 633 (1951); See Note, 65 Harv. 
L. Rev. 309, 311 (1951). 

Typical of decisions explaining parole status is United States 
ex rel, Nicholson v. Dillard, 102 F. 2d 94 (C.A. 4, 1939), in 
which the court said (102 F. 2d 96): 


The status of the prisoner while under conditional 
release was that of a prisoner on parole** * * * while 


* See 18 U.S.C. 4164: “A prisoner having served his term or terms less 
good time reduction shall, upon reiease, be deemed us if released on 
parole. * * *” 
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this was an amelioration of punishment, it was im- 
prisonment in legal effect. Anderson v. Corall, 263 
U.S. 193. * * * He was bound to remain in the legal 
custody and under the control of the warden of the 
penitentiary; and the issuance of the warrant for his 
arrest was but the assertion of the authority over him 
that was vested by law in the Board of Parole because of 
his imprisonment. As said in the case just cited, his vio- 
lation of the condition of release * * * interrupted his 
service under the original sentence and was in legal 
effect on the same plane as an escape from the custody 
and control of the warden. His status and rights were 
analogous to those of an escaped convict. An escaped 
convict is not entitled to release because the warrant 
for his arrest does not set forth the reasons for con- 
fining him. * * * The prisoner’s guilt of crime has al- 
ready been adjudged. * * * 


This view of the status of a parolee or conditional releasee 
is derived from the traditional view that parole and condi- 
tional release are acts of administrative or legislative grace, 
entitling the parolee or conditional releasee to no constitu- 
tional protections upon revocation. See, e.g., Fleming v. Tate, 
81 U.S. App. D.C. 205, 156 F. 2d 848 (1946).” 

In view of this generally accepted status of a parolee or 
mandatory releasee, and of the theory of parole as an act of 
administrative or legislative grace, it is not surprising to find 
that the authors of the classic study of parole problems felt 
compelled to explain why any hearing at all ought to be granted 
to parolees upon revocation of parole. See 4 Attorney Gen- 
eral’s Survey of Release Procedures, Parole 246 (1939). More- 
over, after observing that (/d. at 245): 


* Other explanations of the lack of procedural protection which a parolee 
is entitled to claim are that the parolee accepts the terms of his parole and 
thus as a matter of contract agrees to the revocation procedures followed 
by the board, and that the parolee is given full protection at his criminal 
trial and is entitled to no additional protection thereafter. See generally 
ALI, Model Penal Code, Tentative Draft No. 5 (1956) § 305.21, comment 
p. 116; Note, Parole Revocation Procedures, 65 Harv. L. 309, 310 (1951); 
Kadish, Legal Norm and Discretion in the Police and Sentencing Processes, 
75 Harv. L. Rev. 904, 920 (1962). See also cases cited supra pp. 16-17. 
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In general hearings at which the nature and circum- 
stances of the violation are discussed, and at which the 
alleged violator is given an opportunity to present his 
side of the story, are discretionary with the paroling 
authorities. 


The Survey found that in 1939 violators were afforded a 
chance to be heard in twenty-two American jurisdictions, but 
were denied a hearing in nineteen jurisdictions. Ibid. See 
also Pigeon, Probation & Parole in Theory and Practice, 191 
(1942); 1 Davis, Administrative Law Treatise $7.16 (1958). 

Equally significant is the Survey’s finding with respect to 
the informality traditionally associated with revocation hear- 
ings when such hearings are held (Ibid.): 


In practically every instance, the hearing on a parole 
violation is merely a formality to permit the returned 
violator to give his version of the events which led up 
to the revocation of his parole. As far as the parole 
authorities are concerned, the facts justifying the revo- 
cation of the parole almost invariably are clearly estab- 
lished before the time of (or concurrent with) the return 
of the offender to the institution. [Emphasis added.] 


It is at once evident, from this summary of attitudes, 
theories, and practices concerning parole and parole revocation, 
that the traditional view of parole revocation has never con- 
templated any sort of formal “trial” to determine whether 
parole or mandatory release should be revoked. The funda- 
mental conflict in American jurisdictions has not been about 
the particular procedures to be followed in revocation hearings, 
but on the contrary, about whether any hearing at all should be 
allowed. It is with this history in view that the remaining 
claims of appellant must be considered. 


B. Appellant was not entitled to have counsel appointed to represent him 
at his revocation hearing 
1. There is no statutory right to appointed counsel 
The traditional theory of the status of a parolee and the long 


administrative practice growing from it would seem to require, 
without more, rejection of the claim to appointed counsel at a 
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revocation hearing, absent explicit statutory language granting 
that privilege. See also 4 Attorney General’s Survey of Release 
Procedures, Parole 247-248 (1939). 

Consistently with this view, this Court has recently indi- 
cated that counsel need not be appointed. In Moore v. Reid, 
100 U.S. App. D.C. 373, 246 F. 2d 654 (1957), construing the 
District of Columbia parole statute, the Court said that “* * * 
though the Board need not assign counsel, it should make 
sure the prisioner knows ‘he may be represented by counsel’ ” 
(emphasis added).'' See also, Reed v. Butterworth, 111 U.S. 
App. D.C. 365, 297 F. 2d 776 n. 1 (1961). 

Likewise, when the District of Columbia statute merely 
afforded parolees an “opportunity to appear” before the Board, 
without granting in terms the right to representation by re- 
tained counsel. this Court said that it did not contemplate the 
assignment of counsel for indigents. Fleming v. Tate, 81 US. 
App. D.C. 205, 156 F. 2d 848, 849 (1946); see also Moore v. 
Reid, 142 F. Supp. 481, 483 (D.D.C. 1956). reversed on other 
grounds, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957); ef. 
Warden v. Palumbo, 135 A. 2d 439, 441 (Md. 1957); and 
State v. Boggs, 49 Del. 277, 114 A. 2d 663, 665 (Sp. Ct. 1955). 
The Maryland and Delaware decisions cited above, while hold- 
ing that the “opportunity to appear” granted by the respective 
state parole revocation statutes entitled a parolee to repre- 
sentation by retained counsel, indicated that the parole boards 
did not have to assign counsel to represent indigent parolees.” 


14 Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242 (1959) may 
be taken to establish that the federal and the District of Columbia statutes 
are to be construed identically with respect to the right to counsel. 

151t is interesting to note that the drafters of the Model Penal Code do 
not appear to recognize even the right of representation by a parolee’s own 
counsel at the revocation hearing. much less the right to have counsel ap- 
pointed. See ALI Model Penal Code, Proposed Final Draft No. 1 (1961) 
§ 305.16: 

“When a parolee has been returned to the institution, the Board of Parole 
shall hold a hearing within sixty days of his return to determine whether 
his parole should be revoked. The parolee shall have reasonable notice of 
the charges filed. The institutional parole staff shall render reasonable aid 
to the parolee in preparation for the hearing and he shall be permitted to 
advise acith his own counsel. At the hearing the parole may admit, deny, 
or explain the violation charged, and he may present proof, including affi- 
davits and other evidence, in support of his contentions. A verbatim record 
of the hearing shall be made and preserved.” [Emphasis added.] 
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The fact is that the Board has no statutory power to appoint 
counsel to represent indigent parolees,** and the Board could 
not do so without a further act of Congress. There is even 
considerable doubt about Congressional power to require at- 
torneys to represent parolees in revocation hearings, inasmuch 
as Congress, as distinct from the courts, does not stand in any 
special relationship to members of the bar which would author- 
ize or justify such compulsion. Presumably Congress might 
create a type of “public defender” system for that purpose; but 
the Board, of course, could not do so under the existing statute. 
This practical consideration, alone, compels the conclusion that 
the statute does not require appointment of counsel, inasmuch 
as it does not provide any machinery to effectuate such a 
scheme. 

It is significant also that in probation revocation hearings, 
which are conducted by the federal judiciary rather than by an 
administrative agency, counsel need not be assigned. 18 U.S.C. 
3653 requires that the probationer must be “taken before the 
court” prior to revocation of probation, and he is thus entitled, 
under the statute, to a hearing, Escoe v. Zerbst, 295 U.S. 490 
(1935), but the statute does not require the appointment of 
counsel. Bennett v. United States, 158 F. 2d 412, 415 (C.A. 8, 
1947), cert. denied, 331 U.S. 822 (1947) ; see Gillespie v. Hunter, 
159 F. 2. 410, 411 (C.A. 10, 1947); Cupp v. Byington, 179 F. 
Supp. 669, (S.D. Ind. 1960).° A fortiori, then, the Parole 
Board, an administrative agency, is not required to assign 
counsel pursuant to a statute granting nothing more than the 
“opportunity to appear” ** before the Board. 

In sum, history, authority, and reason all compel the conclu- 
sion that the Parole Board, under the existing statute, is not 
required to—more, is not empowered to—appoint counsel to 
represent indigent defendants. 


16 It should be observed that nothing in the record before this Court sug- 
gests that defendant zcas indigent. 

17 But cf. McDaniel v. Shea, 108 U.S. App. D.C. 15, 278 F. 2d 460 (1960). 

18 For the proposition that the practice under the probation statute is 
relevant to the practice under 18 U.S.C. 4207, see Moore v. Reid, 100 U.S. 
App. D.C. 373, 246 U.S. 654, 659 n. 15 (1957). 
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2. There is no constitutional right to the appointment of coursel 


It is equally clear that there is no constitutional right to 
appointed counsel in revocation hearings. It has long been 
settled in this Court and elsewhere that the rights of a parolee 
are statutory. and are not derived from the due process clause 
or from the Sixth Amendment. This Court has said spe- 
cifically that in parole revocation cases there is no constitu- 
tional right to appointed counsel. Fleming v. Tate, 81 
U.S. App. D.C. 205, 156 F. 2d S48. $49 (1946) (“It is not neces- 
sary that counsel be assigned, as the requirement here is not 
jurisdictional”); see Moore v. Reid, 100 U.S. App. D.C. 373, 
246 F. 2d 654, 657 (1957); Washington v. Hagan, 287 F. 2d 
332, 333 (C.A. 3. 1960); Poole v. Stevens, 190 F. Supp. 938 
(E.D. Mich. 1960); Hock v. Hagan, 190 F. Supp. 749, 751 
(M.D. Pa. 1960); see Hiatt v. Compagna, 178 F. 2d 42 (C.A. 
5, 1949). aff'd. 4-4, 340 U.S. 880 (1950); compare Lopez v. 
Madigan, 174 F. Supp. 919 (N.D. Calif., 1959) ; United States 
ex rel. McCreary v. Kenton, 190 F. Supp. 689 (D. Conn., 
1960): ef. Martin v. Warden, 182 F. Supp. 391, (D. Md., 1960) ; 
United States ex rel. Harris v. Ragen, 81 F. Supp. 608, 610 
(N.D. Ilk.. 1949). aff’d., 177 F. 2d 303 (C.A. 7, 1949) ; State v. 
Meyer, 228 Minn. 286, 37 N.W., 2d 3 (1949). The same rule 
prevails in probation revocation hearings, despite the fact that 
they are conducted by the Judiciary. Gillespie v. Hunter, 159 
F. 2d 410 (C.A. 10, 1947) ; Cupp v. Byington, 179 F. Supp. 669 
(S.D. Ind. 1960); Bennett v. United States, 158 F. 2d 412 
(C.A. 8, 1947); cf. Escoe v. Zerbst, 295 U.S. 490 (1935) ; Burns 
v. United States, 287 U.S. 216 (1932). 

Appellant suggests that Smith v. Bennett, 365 U.S. 708 
(1961) and Coppedge v. United States, 369 U.S. 438 (1962) 
may give him a right to appointed counsel. Smith dealt with 
the power of a state to bar an indigent prisoner from access to 
the state habeas corpus courts by conditioning collateral re- 
view upon the payment of certain types of costs. In Cop- 
pedge. the question involved was the appropriateness of 
granting or denying leave to appeal in forma pauperis 
and the counsel question was involved only indirectly, 
to assist the court in its decision on that issue. Further, Cop- 
pedge was based on a specific provision of law—28 U.S.C. 1915 
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(d)—which empowered a court to appoint counsel. In both 
cases the consequence of indigence was inability to be heard 
in a court of law—a wholly different matter from the refusal 
to appoint counsel in a parole revocation hearing, where every 
parolee has the right to appear and make his own defense, 
whether or not he has an attorney. Moreover, Smith and Cop- 
pedge involved criminal prosecutions and the ultimate rem- 
edy—habeas corpus—for testing detention and thus are 
inapplicable to proceedings of a different nature.*® See Betts 
v. Brady, 316 U.S. 455 (1942). 


C. Appellant was not entitled to cross-examine the witnesses who furnished 
the information upon which the Board acted to revoke parole 

Historically, as we have demonstrated in Argument ITI(A), 
supra, it has never been contemplated that the Board would 
conduct an adversary-type hearing in determining whether to 
revoke parole. This alone is persuasive that Congress did not 
intend, by providing “an opportunity to appear before the 
Board,” to allow confrontation and cross-examination of ad- 
verse witnesses.°° 


In addition, this Court appears to have foreclosed this issue 
as early as Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 
848, 849, 850 (1946). There, in response to the Government's 
argument that if the Court held parolees entitled to representa- 
tion by their own retained counsel, and to adduce testimony of 


** * an attor- 


voluntary witnesses, at revocation hearings, 

* Even where counsel ix appointed in federal trials by command of the 
Sixth Amendment, the Government does not remove the usual financial in- 
equalities by compensating defendants for other important expenses. See 
Note, Aid For Indigent Litigants in the Fedcral Courts, 58 Colum, L. Rev. 
832, 835, S87 (1958): compare United States er rel. Smith v. Baldi, 344 
U.S. 561 (1953) : MeGarty v. O'Brien, 180 F. 2d 987 (C.A. 1, 1950), cert. 
denied, 399 U.S. 966 (1950) : United States v. Brodson, 241 F. 2d 107 (C.A. 
§. 1957). cert. denied, 354 U.S. 911 (1957). 

*» Appellant cannot rely upon section 7(c) of the Administrative Procedure 
Act, 5 U.S.C. 1006(c), which provides for cross-examination, because the 
substantive hearing requirements of the Act do not apply to Parole Board 
hearings. Hiatt v. Compagna, 178 F. 2d 42 (C.A. 5, 1949), affd 4-4. 340 
U.S. 880 (1950) (“The full dress procedure it requires would render it 
practically impossible for the Board to handle its business.”): Moore v. 
Reid, 142 F. Supp. 481 (D. D.C., 1956). reversed on other grounds, 100 U.S. 
App. D.C. 373, 246 F. 2d 654 (1957). 
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ney would have to be assigned * * *” and “* * * there are 
other procedural problems, presently unforeseen, which would 
rear their heads to plague the parole system,” this Court said 
that “not one of these results is to be understood as following 
from our holding in this case.” 156 F.2d at 849. Continuing, 
the Court said: 


The receipt of testimony offered by the prisoner is 
one of the fundamentals of fair play, so frequently 
asserted by the courts. These two features, the pres- 
ence of counsel™ and the receipt of evidence, are the 
basic characteristics of our whole system of adminis- 
tration of justice [Empasis added.] * 


Thus, Fleming means that the Board need not allow con- 
frontation and cross-examination of adverse witnesses; the 
statutory requirements are satisfied by allowing retained 
counsel and presentation of the parolee’s evidence. This deci- 
sion is consistent with other cases. See United States ex rel. 
McCreary v. Kenton, 190 F. Supp. 689, 891 (D. Conn. 1960).” 
Accord: Hiatt v. Compagna, 178 F. 2d 42, 46 (C.A. 5, 1949), 
aff'd. 4-4. 340 U.S. 880 (1950); Hock v. Hagan, 190 F. Supp. 
749, 751 (M.D. Pa. (1960); cf. Fuller y. State, 122 Ala. 32, 26 
So. 146 (1899) ; ALI Model Penal Code, Prop. Final Draft No. 
1. $305.16 (1961). And it has been specifically held that the 
Board may revoke parole on the basis of hearsay evidence, 
(Christianson v. Zerbst, 89 F. 2d 40 (C.A. 10, 1937)), which, 
of course, necessarily precludes confrontation and cross-exam- 
ination. See 2 Davis, Administrative Law Treatise, § 14.15, 
p. 328 (1958). 


2 The Court was speaking only of counsel retained at the parolee’s ex- 
pense: the Court specifically stated that counsel need not be appointed. 
See xupra, Argument III (B). 

2Inasmuch as the court in Fleming had already said that *** no 
constitutional right is involved, as parole is a matter of grace * * *” 156 
F. 2d at $49, the quoted language was necessarily construing the statute’s 
requirement of an “opportunity to appear.” 

3%n the McCreary case the court said that “Revoking of parole * * ~ 
is not, under the statutes, intended to be determined by means of the full- 
dress adversary proceedings of a trial with right to summon witnesses, 
right of confrontation, ete.” 

* See also State ex rel. McQueen v. Horton, 31 Ala. App. 71, 14 So. 2d 
557, affirmed, 244 Ala. 594, 140 So. 2d 561 (1943) (Parole Board may rely 
upon secret evidence). 
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The recent case of Hannah v. Larche, 363 U.S. 420 (1960). 
supports this view of the statute. The decision in that case 
may be taken to establish that where historically the right of 
cross-examination has not been granted, the absence in a fed- 
eral statute “* * * of any reference to appraisal, confrontation 
and cross-examination * * * creates a presumption that Con- 
gress did not intend * * *” to grant such rights,* especially 
where, as here, “Congress was under no compulsion to supply 
***” the right to a hearing at all,” Cf. United States v. Nugent, 
346 US. 1, 8 (1953). The Nugent case provides an interesting 
parallel. There, Congress had provided that a conscientious 
objector who was dissatisfied with his draft classification might 
seek further review before an appeal board. All such appeals 
were referred to the Department of Justice for an “appropriate 
inquiry” and a “hearing.” 346 U.S. at 3. At the hearing the 
objector was not allowed to examine the FBI report prepared 
on his background, “* * * nor is he informed of the names of 
the persons interviewed by the investigators.” Jd. at5. The 
Court of Appeals held that this procedure violated the statu- 
tory hearing requirement, but the Supreme Court reversed. 
It said (Id. at 6-7): 


We think the Department of Justice satisfies its du- 
ties under § 6(j) when it accords a fair opportunity to 
the registrant to speak his piece before an impartial 
hearing officer; when it permits him to produce all rele- 
vant evidence in his own behalf and at the same time 
supplies him with a fair resume of any adverse evidence 
in the investigator’s report. 

Respondents urge that this is notenough. The argu- 
ment rides hard upon the word “hearing” in § 6(j) 
* * * In sum, respondents assimilate the “hearing” in 
§ 6(j) to a trial and insist that it imports a right to 
confront every informant who may have rendered ad- 
verse comment to the FBI. 

The statute does entitle the registrant to a “hearing”. 
and of course no sham substitute will meet this require- 


* See also Cafeteria & Rest. Workers Union v. McElroy, 367 U.S. 886 
(1961). 
* See. e.g. Fleming v. Tate, 156 F. 2d 848 (1946), and cases cited supra. 
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ment; but we do not think that the word “hearing”— 
when put in the context of the whole scheme for review 
set forth in $6(j)—comprehends the formal and liti- 
gious procedures which respondents would attribute 
to it.” 
One controlling reason for this construction was that Congress 
need not have provided for any hearing before the Depart- 
ment—just as here Congress need not have provided for a 
hearing on parole revocation. 

Any remaining doubt as to the meaning of “opportunity to 
appear” in this context is dispelled by a consideration of pro- 
bation revocation cases. The Probation Act, now 18 U.S.C. 
3653, requires that upon a preliminary order revoking proba- 
tion the probationer “shall forthwith be brought before the 
Court.” thus entitling him to a “hearing”, Escoe v. Zerbst, 295 
U.S. 490 (1935). But “[t]his does not mean that he may 
insist upon a trial in any strict or formal sense,” Jd. at 493, 
and an order revoking probationer is reversible only for abuse 
of discretion. Escoe v. Zerbst, supra; Burns v. United States, 
287 U.S. 216 (1932). 

In the Burns case the Court, per Hughes, C.J., upheld a pro- 
bation revocation pursuant to a “summary hearing” in which 
the district court had denied probationer’s request to present 
additional evidence, over the probationer’s contention that “he 
was entitled to previous notice of specific charges of violation of 
the terms of probation and to a hearing upon such charges ac- 
cording to the established rules of judicial procedure.” 287 
US. at 219. The Court said that “the question, then, in the 
case of the revocation of probation, is not one of formal pro- 
cedure either with respect to notice or specification of charges 
or a trial upon charges, Id. at 222 (emphasis added).** Hear- 


™ See also State er rel. McAnally v. Goodier, 195 Mo. 551, 560, 93 S.W. 
928 (1906) (State medical board may revoke license “ ‘after giving the 
accused an opportunity to be heard.’ Those are the only words that sug- 
gest a trial and they fall far short of a judicial trial.”) 

™It may be noteworthy that one of the two cases principally relied upon 
by petitioners in Burns—and rejected by the Supreme Court—was State v. 
Zolantakix, 70 Utah 296, 259 Pac. 1044 (1927). see 287 U.S. at 219, in which 
the Utah Court expressly stated that in a revocation hearing a probationer 
must “be given the right to cross-examination.” 70 Utah at 305. 
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ings under the Probation Act are frequently extremely sum- 
mary in nature, see e.g., Bernal-Zazueta v. United States, 225 
F. 2d 64 (C.A. 9, 1955), and it has been held in this Circuit that 
4 court may extend the probation period by an ez parte order, 
United States v. Freeman, 160 F. Supp. 532 (D.D.C. 1957), 
affirmed, 103 U.S. App. D.C. 15, 254 F. 2d 352 (1958) ; and cf. 
Manning v. United States, 161 F. 2d $27 (C.A. 5, 1947), cert. 
denied, 332 U.S. 792 (1947); Buhler v. Pescor, 63 F. Supp. 632 
(W.D. Mo. 1945).** Although the exact question of the right 
of cross-examination in federal probation revocation hearings 
has apparently never been adjudicated,” denial of the right to 
a full-dress judicial trial would clearly seem to preclude the 
right to cross-examination, and at least one state court has held 
that there is no cross-examination right in probation revoca- 
tion hearings. State v. Bufford, 231 Iowa 1000, 2 N.W. (2d) 
634 (1942); see also State v. Meyer, 228 Minn. 286, 305, 37 
N.W. 2d 3 (1949). 

Finally, this Court is entitled to consider the burden which 
would be imposed upon the parole system by a requirement of 
cross-examination, and the feasibility of such a requirement, 
Cf. Hannah v. Larche, 363 U.S. 420, 442 (1960). The most 
likely “adverse witnesses” are the United States Parole Of- 
ficers. To require these officials to appear at hundreds of revo- 
cation hearings annually, convened in many instances great 
distances from areas under their supervision, would render it 
impossible for them to carry on their normal duties. As to 
persons who supply information to parole officers, the Board. 
of course, has no statutory power to compel their attendance. 
Absent such power, it would be illusory for this Court to hold 
that an abstract right to cross-examination exists. In fact, 
the failure of Congress to authorize the Board to exercise sub- 
poena power compels the conclusion that Congress did not 
contemplate cross-examination ; otherwise, it must be assumed 
that Congress did a futile thing—allowing cross-examination 
but failing to provide the wherewithal for its exercise. 


* See also McClintre, Addresses on Probation 7 (1931) : Jianole v. United 
States, 58 F. 2d 115 (C.A. 8, 1932) : United States v. Van Riper, 99 F. 2a 
816, 819 (C.A. 2, 1938); Kaplan v. United States, 234 F. 2d 345, 348-349 
(C.A. 8, 1956) : Bennett v. United States, 158 F. 2d 412 (C.A. 8, 1942) : cert. 
denied, 331 U.S. 822 (1947). 

” See, however, Jay v. Boyd, 351 U.S. 345 (1956). 
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In sum, on the basis of history, reason, authority and prac- 
ticality, it is perfectly plain that Congress did not intend 
parolees to have the right to cross-examine adverse witnesses. 

Appellant also suggests inferentially that there is a consti- 
tutional right to cross-examination at parole revocation hear- 
ings. In Fleming v. Tate, supra, and other cases cited above, 
this Court and others have indicated that, because of the 
peculiar status of a parolee or mandatory releasee, he is not 
entitled, by virtue of any constitutional provision, to revoca- 
tion hearing “rights.” These decisions, we submit, are disposi- 
tive of any constitutional argument in connection with cross- 
examination. Moreover, as is demonstrated elsewhere herein, 
the position this Court has adopted on that issue is fully in 
accord with the historical view of parole. In turn, the his- 
torical view of parole revocation is determinative of the con- 
stitutional issue. As the Supreme Court, discussing confron- 
tation and cross-examination, recently said in Hannah v. 
Larche, 363 U.S. 420, 442 (1960): 


* * “ asa generalization it can be said that due proc- 
ess embodies the differing rules of fair play, which 


through the years have become associated with differing 
types of proceedings. Whether the Constitution requires 
that a particular right obtain in a specific proceeding 
depends upon a complexity of factors. The nature of 
the alleged right involved, the nature of the proceeding, 
and the possible burden on that proceeding, are all con- 
siderations which must be taken into account. [Empha- 
sis added.] * 


Moreover, the Supreme Court has recently held that where 
a hearing is sought in circumstances which have traditionally 
been viewed, like parole, as involving not a “right” but a “mere 
privilege” subject to withdrawal at the discretion of the gov- 
ernment, no hearing at all need be afforded. Cafeteria and 
Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961).” 
As Mr. Justice Cardozo said about the process due a proba- 
tioner whose probation was revoked (Escoe v. Zerbst, 295 US. 
490, 492 (1935): 


™ Compare Green v. McElroy, 360 U.S. 474 (1960). 
® See also Jay v. Boyd, 351 U.S. 345, 354-358 (1956). 
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In thus holding [that the probationer was entitled 
to a hearing under the probation statute] we do not ac- 
cept the petitioner’s contention that the privilege has a 
basis in the Constitution. Probation or suspension of 
sentence comes as an act of grace to one convicted of 
crime, and may be coupled with such conditions as Con- 
gress may impose. Burns v. United States, 287 US. 
316. 


What is true in the probation situation, is true a fortiori with 
respect to parole revocation, which is an administrative. not a 
judicial proceeding. And cf. also 1 Davis, Administrative 
Law Treatise, § 7.16 (1958): Williams v. Zuckert,111 U.S. App. 
D.C. 294, 296 F. 2d 416 (1961); Beard v. Stahr, 200 F. Supp. 
766 (D.D.C. (1961)) (three-judge court). 

Moreover, the “burden on [parole revocation] proceedings” 
(Hannah v. Larche, supra) which would result if cross-exam- 
ination were allowed would be quite onerous, see supra, and 
might make the parole system impracticable. Cf. Burns v. 
United States, 287 U.S. 216, 222 (1932).** See also, State 
v. Benes, 16 N.J. 389, 108 A. 2d 846 (1954) (Brennan, J.); 


Williams v. New York, 183 F. Supp. 414 (M.D. Pa. 1960), 
aff'd., 337 U.S. 241, 243, 250 (1949) and post-conviction cases 
generally.™ 


=In Burns, the Court, justifying the summary nature of probation revoca- 
tion proceedings, said that “The continuance of that control [over the 
probationer] * * * is essential to the accomplishment of its beneficent pur- 
pose, as otherwise probation might be more reluctantly granted, or, when 
granted, might be made the occasion of delays and obstruction which would 
bring reproach upon the administration of justice [citing cases].” 
[Emphasis added.] 

* E.9., Solesbee v. Balkcom, 339 U.S. 9 (1950) : Thomas v. Teets, 220 F. 2d 
232 (C.A. 9, 1955) ; Zeff v. Sanford, 31 F. Supp. 736, 738 (N.D. Ga. 1940) : 
ALI, Model Penal Code, Tent. Draft No. 2, § 707(5), Pp. 54-55 (1956) : see 
Note, Employment of Social Investigation Reports in Criminal and Juvenile 
Proceedings, 58 Colum. L. Rev. 702 ( 1958) ; People v. Giles, 70 C.A. 24 Supp. 
872, 172 P. 2d 623 (Sup. Ct. App. 1945) : State v. Moore, 49 Del. 29, 108 A. 
2d 675 (Sp. Ct. 1954) ; United States v. Durham, 181 F. Supp. 503 (D.D.C., 
1960) ; United States v. Greathouse, 188 F. Supp. 765, 766 (M.D. Ala., 1960) ; 
Klingstein v. United States, 217 F. 2d 711, 713 (C.A. 4, 1954) ; Friedman 
v. United States, 200 F. 2d 690 (C.A. 8 1952) ; cert. denied, 345 U.S. 926 
(1953) : compare, Report of the Advisory Committee (on Federal Rules of 
Criminal Procedure), proposed Rule 32(c) (2), with Rule 32 F.R. Cr. P. 
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D. Appellant is not entitled to compulsory process for the purpose of se- 
curing the attendance of witnesses who might testify in his behalf 

There is. of course, no statutory question involved here, for 
the Board is plainly not authorized to issue process to compel 
the attendance of witnessees. 

The Sixth Amendment, applying only to criminal prosecu- 
tions, has no application to parole revocation proceedings. Jn 
re Tate, 63 F. Supp. 961 (D.D.C.). affirmed, adopting the 
opinion of the District Court, $1 US. App. D.C. 205, 156 F. 2d 
848 (1946). Nor does the Due Process Clause of the Fifth 
Amendment require that the Board be afforded this power. 
First. as is demonstrated supra, parole revocation procedures 
do not have constitutional dimensions, and therefore the Fifth 
Amendment is simply inapplicable. Second. the Fifth Amend- 
ment does not require compulsory process. See Low Wah Suey 
v. Backus, 225 U.S. 460 (1912), where an alien wife of an Ameri- 
can citizen challenged a deportation order which had been 
rendered subsequent to a statutory hearing before immigration 
officials. The Court said (225 US. at 470): 

It is next averred that the Secretary of Commerce 
and Labor and the Commissioner of Immigration re- 
fused to take the necessary steps to enforce the attend- 
ance of witnesses to testify on behalf of the petitioner, 
although it is seid that immigration officers did use their 
power to procure witnesses to testify against her; and 
that had such witnesses as she wished been produced. 
she says. upon information and belief, that the testi- 
mony in the record would have been such as to require 
a different order by the Secretary of Commerce and 
Labor, and sufficient to prevent the issuing of the order 
of deportation. The statute does not give authority to 
issue process to compel the attendance of witnesses. 
It does not appear from the record that any witnesses 
offered on behalf of the petitioner were not heard or 
that anything was done to prevent the production of 
such witnesses, and the nature and character of the 
proposed testimony is not set forth. This objection 
was urged in the Young How v. North case, and the 
lack of power to compel witnesses by the immigration 
officer was alleged as depriving the appellant of due 
process of law. This court dismissed the case upon 
reference to other cases which indicate its view that no 
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constitutional right was thereby taken from the peti- 
tioner. The former cases have sustained the right to 
provide for such hearing. and nothing was done to pre- 
vent the production of such witnesses as the petitioner 
might have seen fit to produce. 


See also Sibray v. United States, 227 Fed. 1 (C.A. 3, 1915); 
cf. Deviny v. Campbell, 90 U.S. App. D.C. 171, 194 F. 2d 
876 (C.A.D.C.), cert. denied, 344 U.S. 286 (1952); Williams 
v. Zuckert, 111 U.S. App. D.C. 294, 296 F. 2d 416 (C.A.D.C.. 
1961); 1 Davis, Administrative Law Treatise, § 8.15 pp. 584- 
585 (1958), and cases cited; State ex rel. McAnally v. Goodier, 
195 Mo. 551, 93 S.W. 928 (1906) ; * Brinkley v. Hassig, 130 
Kan. 874, 289 Pac. 64, appeal dismissed, 282 U.S. 800 (1930) ; 
New Products Corp. v. State Highway Comm., 352 Mich. 73, 
84, 88 N.W. 2d 528, 533 (1958); Gellhorn, Administrative Law 
612 (1960); Freund. Due Process in the Revocation of Li- 
censes, 21 Ill. L. Rev. 493 (1927); see generally Note Sub- 
poenas and Due Process in Administrative Hearings, 53 Harv. 
L. Rev. 842 (1940); but cf. Jewell V. McCann, 95 Ohio St. 
191, 116 N.E. 42 (1917). Inasmuch as the consequence of the 
failure to allow compulsory process in Low Wah Suey—depor- 
tation—might be said to be in the same order of severity as 
revocation of probation, that case establishes that, except in 
criminal trials, the Constitution does not require that com- 
pulsory process be afforded private parties. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
should be affirmed. 
Burke MarsHALL, 
Assistant Attorney General, 
Davin C. ACHESON, 
United States Attorney, 
Harotp H. GREENE, 
GreraLp P. CHOopPpPIN, 
Attorneys, 
Department of Justice, Washington 25, D.C. 
SEPTEMBER 1962. 


*In the McAnally case the Missouri Supreme Court held that a medical 
license might be revoked by the state Board although the Board could not 
compel the attendance of witnesses for the accused, despite the statute's 
requirement that he be given “an opportunity to be heard.” 195 Mo, at 560. 


APPENDIX A 


Unirep STATES DEPARTMENT OF JUSTICE, 
Unrrep States Boarp oF PAROLE, 
Washington, December 6, 1961. 

I, Richard A. Chappell, Chairman, United States Board of 
Parole, hereby certify that the Warden of the United States 
Penitentiary, Leavenworth, Kansas, or his authorized repre- 
sentative, was instructed and authorized to advise Leaman 
Russell Smith that he would be given the opportunity if he 
desired to have another hearing with attorney representation 
and/or to call voluntary witnesses to testify in his behalf at 
said hearing. 

(S) RicHarp A. CHAPPELL. 


DeceMBER 4, 1961. 


To Whom It May Concern: 
I, the undersigned, at the United States Penitentiary, 


Leavenworth, Kansas, do hereby swear and affirm that on 
December 4, 1961, I gave to inmate Leaman Russell Smith, 
78496-L, the attached statement which he refused to sign. 
(S) A. E. Dempsey, 
Parole Officer. 


Sworn to and subscribed before me, Dec. 4, 1961, authorized 
by the Act of July 7, 1955, to administer oaths (18 U.S.C. 
4004). 

(S) A. W. Perers, 
Parole Officer. 
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Unitep States DeparTMENT oF JUSTICE 
Unitep States Boarp oF PAROLE 


WaSHINGTON 


ATTORNEY-WITNESS ELECTION FORM 
December 4, 1961. 
Re: Smith, Leaman Russell, No. 78496-L 


The Board of Parole has adopted a regulation providing for 
new revocation hearings for all those alleged parole and con- 
ditional release violators who desire to be represented by an 
attorney of their own choosing or to call voluntary witnesses 
having relevant and material information. Counsel and/or 
witnesses may be heard either at the revocation hearing at the 
institution or at the Washington office of the Board of Parole. 
Counsel will not be furnished by the Government. If counsel 
and/or witnesses are to be heard at the institution, the case 
will be continued, upon request, for a period not exceeding 30 
days for this purpose. The hearing will not be postponed 


beyond that period of time due to the absence of counsel or 
witnesses, except in the discretion of the Board. 


Having been fully advised that I may have a new revoca- 
tion hearing unless I waive representation by counsel and the 
opportunity to call witnesses having relevant and material 
information, I hereby state: 

(a) I wish to waive representation by counsel and the testi- 
mony of witnesses. 


Name 


Register No. 
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(b) I wish to employ the services of an attorney and/or have 
witnesses testify in my behalf. 


Name 
Register No. 
Witnessed by: 


Date 


APPENDIX B 
U.S. PENITENTIARY 
LEAVENWORTH, Kansas 


December 22, 1961. 
Re: Leaman Smith 
No: 78496 
I, the undersigned, do hereby swear and affirm that on the 
above date I advised the above inmate of his right to be repre- 
sented by counsel and/or witnesses at a Revocation Hearing. 
I submitted to him a statement whereby he could indicate 
whether or not he desired to be represented by counsel and/or 
witnesses, and he refused to sign such statement. 
(S) Josep W. Vance. 
Parole Officer. 
Attest: 
(S) A.W. Perers 


Authorized by the Act of July 7, 1955, to administer oaths 
(18 U.S.C. 4004). 
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Anited States Court of Appeals 


Inited 
FOR THE DISTRICT OF COLUMBIA cireurr United States Court Of fn: 


No. 16,945 


LEAMAN RUSSELL SMITH, 


Appellant, 


GEORGE J. REED, 
Chairman, United States Board of Parole, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Motion for Declaratory Judgment and Injunctive Relief, 
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JOINT APPENDIX 
[Filed May 31, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Leaman Russell Smith 
United States Penitentiary 


Leavenworth, Kansas : Civil Action 
esses ; No. 1690-61 


vs. ' 
. [ Leave to file without prepayment 
George J. Reed, Chairman of costs Granted _ 


United States Board of Parole : /s/_Luther W. Youngdahl 
Washington, D. C. : eee J 
Defendant 
MOTION FOR DECLARATORY 

JUDGEMENT AND INJUNCTIVE RELIEF © 
1. This is an action for declaratory judgment as set forth in the Declara- 
tory Judgment Act (28 U.S.C. § 2201) and Injunctive relief. 
2. The plaintiff, Leaman Russell Smith, is being held in the United States 
Penitentiary at Leavenworth, Kansas upon order of the United States Board 
of Parole, hereinafter referred to as the "Board", issued on or about 
February 13, 1961. | 
3. The above named defendant, Reed, is the Chairman of the Board, as 
are the other defendants members of the Board, names unknown to plain- 
tiff. The Board is located at H. O. L. C. Building, 101 = Avenue, 
N. W. Washington, D. C. 
4, On July 4, 1960 plaintiff was Mandatorily Released from the United 
States Penitentiary, Atlanta, Georgia. 
5. Onor about February 13, 1961, the plaintiff was aereated upon a war- 
rant alleging he had violated his Mandatory Release; plaintiff was subse- 
quently brought to the United States Penitentiary, Leavenworth, Kansas, 
on March 10, 1961. 
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6. On April 19, 1961, plaintiff was brought before an examiner of the 
Board at the penitentiary and a "hearing’’ was held to determine whether 
plaintiff's mandatory release should be revoked. 

7. The entire "hearing” lasted from 3:53 p.m. until 3:59 p.m., a total of 
six minutes. At the hearing the only persons present were the Board's 
examiner, the plaintiff's parole officer from the prison, a stenographer, 
and the plaintiff. 

8. Plaintiff was not given an opportunity to obtain counsel for the purpose 
of said “hearing” nor was plaintiff offered counsel or apprised that he 
could obtain counsel; was, in fact, told the revocation "hearing" was a 


formality prior to official revocation. Consequently, plaintiff was not 


givenan "opportunity to appear" as required by statute. 18 U.S.C.A. 
§ 4207. SEE: Glenn vs. Reed, U.S. App. 16075 -- Decided April 7, 1961, 
and cases cited therein. 
9. Subsequent to the "hearing" plaintiff's mandatory release was revoked 
by the Board without a statement of the reasons therefor; the plaintiff has 
since been lodged in jail and the U. S. Penitentiary, Leavenworth, Kansas. 
10. Plaintiff's "hearing" before the Board was a gross abuse of the Con- 
stitution, was arbitrary and capricious and unlawful. Denying plaintiff, 
any legal opportunity to show defense in his behalf. 
WHEREFORE, plaintiff respectfully prays that the Court: 

(1). Declare such "hearing" and action to be illegal and/or invalid; 

(2). After a proper hearing before this Court issue a Mandatory 
Injunction against said Board ordering plaintiff to be released forthwith 
from the United States Penitentiary and restored to freedom; and 

(3). For such other and further relief as may be proper and 
appropriate. 

Respectfully submitted, 


/s/ Leaman Russell Smith 
Plaintiff 


[JURAT dated May 22, 1961] 


[Filed May 31, 1961] 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 
I, Leaman Russell Smith, being first duly sworn according to law, 
depose and say that I am the Petitioner in the above- entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 


1. That because of my poverty I am unable to pay the costs of 
said suit or action: 


2. That Iam unable to give security for the same; 


3. That I believe Iam entitled to the redress I seek in said suit 
or action; and 


4. That the nature of my cause of action is briefly stated as follows: 


/s/ Leaman Russell Smith 
Affiant, pro se 


[JURAT dated May 22, 1961] 


[Rec'd May 26, 1961] 
UNITED STATES PENITENTIARY 
LEAVENWORTH, KANSAS 
May 22, 1961 


Honorable Judge Presiding 
U. S. District Court 

For The District of Columbia 
Washington 25, D. C. 


Dear Sir: 

In accordance with instructions dated April 24, 1961, from the Act- 
ing Parole Executive, U. S. Board of Parole, Washingtin, | D. C., all Parole 
Violators and Mandatory Release Violators who have already received 
their revocation hearings before the U. S. Board of Parole, without attor- 
ney representation, are being interviewed individually and informed that 
if they desire, their name will be submitted before the United States 


Board of Parole for the possibility of another hearing before the Board 


with attorney representation 
The inmate submitting the enclosed legal action has been so in- 
formed. 
Very truly yours, 


/s/ Robert J. Kaiser 
Acting Warden 


[Filed July 20, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, IN 
THE ALTERNATIVE, MOTION TO DISMISS 


ee ee. Se 

Comes now the defendant by his attorney, the United States Attorney, 
and respectfully moves the Court for an order granting a summary judg- 
ment in his favor onthe grounds that no genuine issue as to any material 
fact exists as more particularly appears from the affidavit of A. T. Miller, 
Parole Officer, which is attached hereto and defendant is entitled to a 
judgment as a matter of law. 

In the alternative, the defendant by his attorney, respectfully moves 
the Court for an order dismissing the complaint on the ground that the 
controversy from which the complaint arose is now moot. 


/s/ Burke Marshall 
Asst. Attorney General 


/sf Eugene N. Barkin 
Attorney; Dept. of Justice 


/s{ David C. Acheson 
U. S. Attorney 
Of Counsel 


[Filed July 20, 1961] 
June 22, 1961 
TO WHOM IT MAY CONCERN 
I, the undersigned, A. T. Miller, Parole Officer, U. S. Penitentiary, 
Leavenworth, Kansas, do hereby swear and affirm that on Friday, May 12, 
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1961, I advised inmate Leaman Russell Smith, Register Number 78496-L 


of his right to be represented by counsel at a Revocation Hearing. I 
submitted to him a statement whereby he could indicate whether or not 
he desired to be represented by counsel, and he refused to sign this 
statement. 


/s/ A. T. Miller : 
Parole Officer 


[JURAT * * *] 
NOTICE 

Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, o 
such further time as the Court may grant or the parties hereto agree 
upon, file a memorandum of the points of law and authorities upon which 
you rely in support thereof and serve a copy thereof upon counsel for the 
defendant. 
Certificate of service * * * 


[Filed July 20, 1961] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR SUMMARY J UDGMENT 


The pertinent facts are summarized in the attached statement of 
material facts and the affidavit of A. T. Miller, Parole Officer, dated 
June 22, 1961, as to which the defendant contends Bee is no genuine 
issue. 

ARGUMENT 

Since the plaintiff was not advised of his right to counsel at his 
parole revocation hearing under the rule of the Court of: ‘Appeals for this 
Circuit the revocation of his parole originally was invalid. See Robbins 
v. Reed, 106 U.S. App. D.C. 51, 269 F. 24 242 (1959), and Hurley v. Reed, 
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No. 15886, decided February 2, 1961. 

This Court has held on numerous occasions that the offer to con- 
duct a rehearing with counsel present would either moot the cause of 
action or correct the original error. Morgan v. Reed, No. 1208-60; 
Barnes v. Reed, No. 1259-60; Johnson v. Reed, No. 1109-60; Robinson v. 
Reed, No. 1581-60; Reneau v. Reed, No. 1908-60; Richmond v. Reed, No. 
1536-60; Magby v. Reed, No. 790-60; Staples v. Reed, No. 1537-60; 
Tarkington v. Reed, No. 1581-60; Daubach v. Reed, No. 1489-60; Penny 
v. Reed, No 1432-60; Thomas v. Reed, No. 1378-60; Brooks v. Reed, _ 
No. 1490-60. 

It is true that the Court of Appeals for this Circuit ordered a 
prisoner released although he was afforded the opportunity to have a 
rehearing with counsel present. Glenn v. Reed, No. 16075, decided April 
7, 1961, However, that court, in its order of May 18, 1961, amended its 
original opinion to clearly establish that its order to release the prisoner 
was based upon the narrow factual background of the particular case be- 
fore it and in the exercise of its discretion. In other words, the failure 
to grant counsel at a hearing does not, ipso facto, as a matter of law, 
require his release regardless of the subsequent offer by the Board to 
allow counsel at a rehearing. The exact language of the Court of Appeals 
opinion is as follows: 

Our decision to order release is based on the facts in this 
record. Appellant's complaint alleged in substance that the Board 
issued its parole violator’s warrant on the basis of a fabricated 
charge made by a ‘jealous woman", and that after appellant was 
arrested the woman withdrew her charge. On these facts, together 
with the admittedly invalid hearing, we think we should exercise 
our discretion to order appellant's release. 


Thus the instant case is clearly distinguishable from Glenn v. Reed, 


supra, because here the plaintiff has not controverted the facts upon which 


the parole revocation was based. His complaint is grounded solely upon 
the fact that he was not advised of his right to have counsel present at 
his revocation hearing. There is nothing in the Glenn case which indicates 
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that the offer to grant a rehearing with counsel present does not moot the 
case or correct the original error where such error is confined to the 
failure to advise of the right to attorney representation at the first hear- 
ing. | 
CONCLUSION 
Accordingly, it is requested that an order dismissing this complaint 
be entered. 


/s/ Burke Menetaan’ 
Asst. Attorney General 


[Filed July 20, 1961] 


STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE, PURSUANT TO RULE 9 (1) 


ec ee ee ee et St tc |S a et ce ht ee ot if 

1. The plaintiff was sentenced on September 27, 1951, in the 
United States District Court, Middle District of Pennsylvania, to a total 
term of 9 years for interstate transportation of stolen motor vehicles 
and escape. | 

2. On June 8, 1954, he received an additional 4 year sentence in the 
United States District Court, Middle District of Pennsylvania, for assault 
with a dangerous weapon. : 

3. The sentence imposed on June 8, 1954, was ordered to run con- 
secutive to the sentence imposed on September 27, 1951, making the total 
term to be served 13 years. 

4. On July 4, 1960, the plaintiff was mandatorily released from the 
United States Penitentiary, Atlanta, Georgia. 

5. On February 13, 1961, he was arrested as a mandatory release 
violator. 

6. On April 19, 1961, the plaintiff had a hearing at ‘the United States 
Penitentiary, Leavenworth, Kansas, before an examiner of the United 
States Board of Parole. 
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7, Plaintiff was not afforded the opportunity to be represented by 


counsel at this hearing. 
8. On May 22, 1961, the plaintiff's mandatory release was revoked. 
9. On May 12; 1961, the plaintiff was offered a rehearing with 
counsel present but he declined to indicate whether or not he desired a 


new hearing with counsel present. 


/s/ Burke Marshall 
Asst. Attorney General 


[Filed July 28, 1961] 


REBUTTAL and MOTION to DISMISS DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT or, in the 
ALTERNATIVE, MOTION TO DISMISS 
and 
PETITION FOR HABEAS CORPUS RELIEF 
IN THE FORM OF RELEASE, 


May it please the Court: 

The defendant has served the plaintiff a document which in effect 
would nullify his action and dismiss his cause and action without just- 
ifiable reason of law and fact. From this action by the Defendant comes 
forth Plaintiff's present active rebuttal, as follows, to wit: 

1. The plaintiff disagrees and contests the validity of the defendant's 
arguments and reasoning in each and every paragraph with the exception 
of those facts reported within Defendant's "statement of Material Facts-" 
excluding paragraph #9 in which Defendant stated: 

"On May 12, 1961, the plaintiff was offered a rehearing with 
counsel present but he declined to indicate whether or not he de- 
sired a new hearing with counsel present." 

2. Plaintiff states that his action is meritorious and that the issues 
of fact are relevant and decree a favorable remedy in favor of the plain- 
tiff, contrary to the statements made by the Defendant and his counsel. 

3. Plaintiff contests the validity of the issuance of those cases cited 
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in the Defendant's argument in his ''Memorandum of Points.” Plaintiff 
brings to the Court's attention the fact that each and every case cited, 
with the exception of Robbin's v. Reed, 106 U.S. App. D.C. 51, 269 F. 

2d. 242 (1959) and Hurley v. Reed, No. 15886, February 2, 1961, are 
cases similar by desire -- but different by facts and action and are prior 
to the Glenn v. Reed, No. 16075, April 7, 1961. | 

Plaintiff bases his facts upon the Glenn case specifically -- as to 
the final remedy as well as that point of law which caused Glenn's release, 
and not the side issue of a "Jealous Woman", which contains no factual 
bearing in the true issue at bar. 

4, While it is true that the presence of an attorney to represent a 
man before the U. S. Board of Parole is the question, it is a question of 
semantics to argue exactly what is meant by the presence of counsel to 
defend an issue-and-what is a timely offer of counsel, rather than merely 
an offer of counsel. 


5. The "timely offer of counsel" is quite Sao that offer made 


within that period wherein the accused stands alone and undefended be- 
fore a tribunal or Board of Paroles without knowledge of his rights or 
means to defend himself. In the instant case no timely offer of counsel 
was had by the plaintiff nor made by the defendant. Avie offer subsequentt- 
ly made is merely subterfuge. 

6. The Defendant's presentation of a document issued out by one, 
A. T. Miller, Parole Officer, U. S. Penitentiary, Leavenworth, Kansas, 
is without force or validity to serve as an appropriate notice of offer of 
counsel to the plaintiff for the following reasons, to wit: : 

(a) Mr. A. T. Miller's document and testimony is not a time- 
ly offer of counsel. : 

(b) Mr. A. T. Miller's document and testimony ins inuates 
that a valid offer of counsel was made wherein said offer would 
become a belated remedy. This is not so. | 

(c) No valid or timely offer for counsel was mad -- instead -- 
a form was presented with the idea of securing the plaintiff's sign- 
ature for acceptance even though in truth no counsel could have 
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been had even if plaintiff agreed -- as he is an indigent person. 
(ad) The act of 1955 giving Parole Officers powers of attorney 


appears to be invalid in Court Actions wherein a true Notary Public 


does exist and is present in the U. S. Penitentiary, Leavenworth, 

Kansas. Such Act was intended for parole officer's use within their 

specified duties as parole officers representing the interests 

of inmates -- and not -- for causes, actions or statements against 

the inmate. Again the plaintiff contests the validity of an untime- 

ly offer made by the parole officer by virtue of a directive from 
the defendant to the Parole Officers in U. S. Prisons to carry out 

a function -- knowing this function would be the basis by which the 

defendant could support his contention that an offer was made by 

the Defendant to the Plaintiff through the U. S. Parole Officer, with 
the full knowledge that the inmate -- being indigent -- is not given 
counsel -- but merely words -- not deeds. 

7. The defendant has no material issue or cause by law to support 
his "Motion to Dismiss”, while the plaintiff does complain of due process 
of law violation and that the said present offer of counsel by the agent of 
the defendant is in truth a worthless offer to indigent inmates anda lever, 
by which, the defendant now hopes to defeat the plaintiff's just cause. 


CONCLUSION AND RELIEF 

The plaintiff has come before this Honorable Court with clean 
hands. He has complained of a tort and applied for relief for a grevious 
wrong. 

The issue here is whether or not the Plaintiff has a cause for action 
and whether the Defendant did deprive the Plaintiff of his due process of 
law. 

The sum substance of the matter is as follows: 

1. The Glenn v. Reed case, No. 16075, was resolved in favor of 
Glenn -- on a point of law and not upon heresay remarks which caused 
Glenn to be violated and which were not the basis for his release -- but 
later used to ease the enormous strain and realization of what was to 
happen due to the Glenn decision. 
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2. There is no hope for those thousands of inmates. whose lives 
were wasted by the defendant's prior deprivations of due process of law 
against those inmates but there was hope for Glenn and there is for the 
Plaintiff. | 

There can be no dismissal of the Plaintiff's cause for action -- for 
to dismiss it would be to nullity C. C. A. case, No. 16075, Glenn v. Reed, 
and its original intent. When the defendant used the term "J ealous 
Woman" and the "Offer of Counsel" -- he was parroting Glenn himself, 
and, when he tried to assume that the Court actually released Glenn be- 


cause the "Jealous Woman" retracted her original complaint he was 


overlooking the factual points of law in the case. 

This would not be the Court's decision, but rather the Constitutional 
and jurisdictional question was the Court's concern in the Glenn case. 

The results of the Glenn case must be the obvious results of the 
plaintiff's case. Wherefore the plaintiff prays this Court to declare the 
Defendant's ''Motion to Dismiss" as being moot and upon the facts and 
points of law so prescribed as within the Glenn case -- release the 
Plaintiff to his liberty. | 

Plaintiff ever prays 


/s/ Leaman Russell Smith 
* Kk Ok " 


[ Certificate of Service] 


[Filed September 25, 1961] 
ORDER : 

This Court, having considered the defendant's Motion for Summary 
Judgment or, in the alternative, Motion to Dismiss, and it appearing to 
the Court that no genuine issue as to any material fact exists and the 
defendant is entitled to a judgment as a matter of law, it is by the Court 
this 25th day of September, 1961; | 
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ORDERED that the defendant's Motion for Summary Judgment be, 


and it hereby is granted. 
/s7 Burnita Shelton Matthews 
Judge 


[Certificate of Service] 


[Filed October 24, 1961] 


ORDER 

It appearing to the satisfaction of the Court that on September 20, 
1961 the defendant's motion for summary judgment was heard and grant- 
ed by the Court; that on September 25, 1961 the Court entered an order 
granting the defendant's motion for summary judgment; that Jesse H. 
Chessin, court appointed counsel for the plaintiff, was not notified of the 
hearing of said motion and was not present at said hearing. It is this 
24th day of October, 1961. 

ORDERED: That the order of Court dated September 25, 1961 be, 
and the same hereby is, vacated, set aside and held for naught, and it is 

FURTHER ORDERED: That the defendant's motion for summary 
judgment be, and the same hereby is, set for hearing at 10:00 A. M. 
November 16, 1961 in the Motions Two Court. 


/s/ Burnita Shelton Matthews 
Judge 


[Filed November 15, 1961] 
CERTIFICATE 
DISTRICT OF COLUMBIA, ss: 
I, James V. Bennett, Director of the Bureau of Prisons, Department 
of Justice, do hereby certify that Iam acting as the administrative head 
of said Bureau of Prisons, with official duties at Washington, D. C. 
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I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United ae Board of 


Parole pertaining to individual prisoners. 

I further certify that the following attached instrament is an exact 
copy of the original document relating to the case of Leaman Russell 
Smith v. George J. Reed, Chairman, United States Board of Parole, 
Civil Action No. 1690-61: 

Attorney Election Form, dated May 12, 1961. 

In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this 15th cayi of November, 
1961. 


/s/ James V. Bennett, 
Director, Bureau of Prisons 


ATTORNEY ELECTION FORM 
May 12, 1961 
Having been fully advised that I may be represented by counsel 
at my Revocation Hearing, I hereby state: ; 
(a) That I wish to waive representation by counsel, 


(b) That I wish to employ the services of an attorney. I under- 
stand that my case will be continued for a period of not exceeding 
30 days for this purpose. It is further understood that counsel will 
not be furnished by the Government, and that the hearing will not 
be postponed, due to absence of counsel engaged by me, beyond 
the period required for disposition of the business ‘of the Board at 
the institution, except when extended at the discretion of the 
Board. 
Leaman Russell Smith, 78496 does not care to sign this form. 

/s/ A. T. Miller P.O. 

/s/D.¥F. Lytton | 

[Certificate of Service ] 


[Filed January 11, 1962] 
ORDER 
This Court, having considered the defendant's Motion for Summary 
Judgment or, in the alternative, Motion to Dismiss, plaintiff's Rebuttal 
and Motion to Dismiss Defendant's Motion for Summary Judgment or, in 
the alternative, Motion to Dismiss, Petition for Habeas Corpus and re- 
quest for Relief in the Form of Release, and it appearing to the Court 


that no genuine issue as to any material fact exists and the defendant is 


entitled to a judgment as a matter of law, it is by the Court this 11 day 
of January, 1962; 
ORDERED: 

1. That the Defendant's Motion for Summary Judgment be, and it 
hereby is, granted. 

2. That the Plaintiff's Motion to Dismiss the Defendant's Motion 
for Summary Judgment be, and it hereby is, denied. 

3. That the Plaintiff's Petition for Habeas Corpus be, and it here- 
by is, denied. 

4. That the Phiintiff's request for Relief in the Form of Release 
be, and it hereby is, denied. 

/s/ Edward M. Curran 
Judge 


[Certificate of Service] 


